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Introduction 

 “In those Lombardy hospitals it could be seen and realized how dearly bought and how abundantly paid for is that commodity which men pompously call Glory!”






          Henry Dunant, “A Memory of Solferino.”

On 24th June 1859, the armies of the Austrian Empire and the Franco Sardinian Alliance fought a 16-hour battle at Solferino. The bloody fight left 40,000 men dead or wounded. The absence of medical aid added to the hardship of the wounded and ailing. A businessman, who happened to pass by, Henry Dunant, volunteered to help the unfortunate lot. The sufferings of the ailing human beings change his life and mission. He had hoped that human sufferings would also bring about a change in the attitudes across the globe.1 But the US attack on Iraq in March 2003 proves beyond doubt that wars are still a reality and are bound to bring in miseries to the human race.

The noble mission Dunant undertook had laid the intellectual foundation of International Humanitarian Law (IHL) or the laws governing the conduct of armed hostilities which seeks to mitigate the effects of war, first in that it limits the choice of means and methods of conducting military operations, secondly in that it obliges the belligerents to spare persons who do not or no longer participate in hostile actions.2 The legacy of IHL can trace its origin to the contribution of two persons: Henry Dunant and Francis Lieber, both of who were struck by the trauma of the Battle of Solferino. Taking inspiration from them the process of codification of the customary rules of warfare started after the middle of 19th century with the conclusion of multilateral treaties, which made customary rules of warfare more specific. Three main trends emerged in the process of codification of IHL. In 1864 two separate treaties were concluded: one at Geneva on the amelioration of the condition of wounded in the armies in the field. The other being Declaration of St. Petersburg, prohibiting the use of certain projectiles in wartime. This popularly came to be known as the Geneva trend and was identified with the rules of International Law relating to the protection of persons placed hors de combat or not taking part in hostilities (e.g. wounded, prisoners of war, civilians) The Law of Geneva produced the most novel Conventions on the protection of Civilian persons, wounded and sick on land, wounded and sick and shipwrecked at sea, prisoners of war. Later they were revised and replaced by the four Geneva Conventions of 12th August, 1949 which have become the primary source of IHL. The four Conventions of August 12, 1949 are---

· Conventions for the Amelioration of the condition of the wounded and sick in Armed Forces in the Field (First GC)

· Convention for the Amelioration of the condition of Wounded, Sick and Shipwrecked members of Armed Forces at Sea (Second GC)

· Convention relative to the Treatment of Prisoners of War (Third GC)

· Convention relative to the Protection of Civilian Persons in Time of War (Fourth GC)

Another trend emerging around this time came to be known as the Hague trend. It emphasized the rules relating to the actual conduct of armed hostilities, (e.g. rules prohibiting or limiting the use of specific means and methods of warfare.) The most remarkable element of the Hague tradition is the De Martens Clause, which formed the basis of the Hague Convention No.IV of 1907. It states, “Until a more complete code of laws of war has been issued, the High Contracting Parties deem it expedient to declare that, in cases not included in the Regulations adopted by them, the inhabitants and the belligerents remain under the protection and the rule of the principles of the law of nations, as they result from the usages established among civilized peoples, from the laws of humanity, and the dictates of the public conscience.”  3
In the 1960s and 1970s under the auspices of the United Nations that efforts began to be made with regard to the implementation of fundamental human rights during armed hostilities. Therefore, there was a shift from focus on human rights in times of peace to human rights in times of war as well. This came to be identified as the New York trend. The change in the attitude was reflected in the adoption of the two Additional Protocols of 8 June 1977 to the Geneva Conventions of 1949.4 

· Protocol Additional to the Geneva Conventions of 12 august 1949, and relating to the Protection of Victims of International Armed Conflict (Protocol I)

· Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II)

The Laws of War even before they were codified by the Europeans had been existing in ancient India and mention can be found in two epics of India: Ramayana, Mahabharata. The Western tradition, which developed much later can be said to be a resonance/ an echo of what comprised the Indian tradition of Laws of War. The Sukraniti embodies the principles, which must be observed during wars. For example: “Neither is an old man nor a child to be killed, surely not a woman and especially not a King. If one kills having fought in a suitable manner, no virtue is violated…Let the soldiers always avoid committing a rash act, a murderous assault, delay in the service of the King, a overlooking what is disagreeable to the King, and neglect in the performance of their duties.”5
Manu in his slokas on Rajdharma had enumerated the Yudha Niyama regulating warfare:

“Let not the King strike with concealed weapons, nor weapons which are barbed, poisoned or the points of which are blazing with fire.” (Sloka-7/90)

“He should not strike, when he is on his chariot, one who is on the ground; he should not strike a person who is an eunuch, or who has surrendered or is fleeing from the battlefield or one who is sitting or accepts defeat. (Sloka-7/91)

Nor one who is sleeping, nor one who has lost his armour, nor one who is naked, nor one who is only spectator, nor one who is engaged in fighting with another. (Sloka-7/92)  

Nor one whose weapons are broken, nor one who is afflicted with sorrow, nor one who is grievously wounded, nor one who is in fear. (Sloka-7/93)

These are the restrictions on an honourable warrior which every soldier must remember during war. (Sloka-7/98)

Never the less the enormous body of IHL whether it is the European tradition or the Eastern tradition the truth is that when armed hostilities break out the sufferers are the human beings. War is inevitably followed by human rights violation, both incase of combatants and non-combatants, human displacement, refugee problems, agonies, miseries to thousands, damage to environment and ecology. Chemical warfare, carpet-bombing, napalm bombs, anti-personnel mines. Missiles and host of other weapons of mass destruction causes sufferings to combatants and also to innocent, wounded, sick, children, women—the non-combatants, civilian population.

History bears the testimony to the pain and agony caused to thousands during the brutal wars fought over centuries. The First World War had experienced devastation, sufferings with far reaching consequences, which no war has experienced before it. By November 1918, when the German alliance finally surrendered, some 16 million people had either died or gone missing, while 21 million had been wounded. 

The more horrifying Second World War stupefied the world, petrified the humanity with the gruesome bombing of Hiroshima Nagasaki, the two Japanese cities and made the war short. The atrocities meted out during the Second World War made it the most heinous battle ever fought in History. Facts gathered from various sources bring out the anti-humanitarian nature of the war. Both the Allied and the Axis powers were responsible for the violation of IHL. The Normandy Massacre of June 1944 in France, where a number of Canadian soldiers were shot at after being taken prisoners by the “Hitler Jugend” is a sure violation of IHL. The Massacres of Le Paradis, Wormhoudt openly flout IHL where Prisoners of War (POWs) were massacred and killed. Germany carried out similar massacres of civilian population and soldiers in Belgium, Holland, Poland and also Italy (Via Rasella Massacre of March 23, 1944), which makes a mockery of the IHL that existed at that time. Even before the outbreak of the Great War the Italian invasion of Ethiopia saw for the first time the use of mustard gas since World War -I. During the Italian invasion around 275,000 Ethiopians were killed and 17,800 by bombing alone. A total of about 670,000 Ethiopians lost their lives during the Italian occupation, which slanders human history for its barbarism.6   

The Americans also committed massacres on the POWs during the course of the war. The American 45th (Thunderbird) Division during the invasion of Sicily in 1943 at Comise airfield, machine-gunned German POWs as they were climbing down for the tarmac, to be airlifted. It was also followed by killings of Italian soldiers too. The Starvation at Remagen is also infamous for the harsh treatment meted out to the German POWs. The American constructed POW cages at the Rhine Meadows at Remagen, Bad Kreuznach, Andernach, Buderich, Rheinbach and Sinzig. In the Bad Kreuznach cage, 560,000 men were interned in an area that could only comfortably hold 45,000. Denied enough food and water, they were forced to eat the grass under their feet and the camps soon became a sea of mud. In the five camps around Bretzenheim, prisoners had to survive on 600-850 calories per day. . During the two and a half months (April-May, 1945) when the camps were under American control, a total of 18,100 prisoners died from malnutrition, disease and exposure. This extremely harsh treatment at the hands of the Americans resulted in the deaths of over 50,000 German prisoners of war in the Rhine Meadows camps alone.7
The bombing of Dresden was another horrific incident in human history. RAF and USAF bombers devastated the city in the most concentrated incendiary attack of the war, in Europe. 733 British bombers and 311 US flying Fortress dropped 771 tons of bombs on the city resulting in mass destruction. Approximately, 35,000 lives were lost in the fire-storm which engulfed the city and destroyed eleven square miles from the center. The air attacks had such massive impact that it made even Churchill say, “The destruction of Dresden remains a serious query against the conduct of Allied bombing.” 8
Most astounding incident was the Katyn massacres. In 1939, during the Russian invasion of Poland, some 14,500 Polish officers were captured and interned in three POW camps in the Soviet Union. Only a news broadcast on April 13, 1943, from Radio Berlin informed the world about their capture. It stated that the German Army had discovered mass graves at Katyn, 18 kilometres north-west of Smolensk, near the village of Gneizdovo and containing the bodies of Polish officers. Eight graves were opened and 4,253 bodies exhumed. All were dressed in Polish uniforms, with badges of rank and medals intact. It was established that the bodies were of Polish officers from the camp at Kozielsk, situated in the grounds of a former Monastery, near Orel. Two other camps, at Starobielsk (3,910 men) and at Ostashkov (6,500 men) were closed in the first  April, 1940. Whatever happened to these 10,000 odd officers has never been known to the world. Only on April 13, 1990, fifty years after the massacre, the USSR for the first time admitted its responsibility for the murders. The whole controversy was finally laid to rest when Boris Yeltsin, handed over the secret files on Katyn to the Polish president, Lech Walesa, on October 14, 1992.9
The Prison massacres by the Russians are notorious incidents which human race can never forget. During June, 1941, thousands of Ukrainian and Polish political prisoners were massacred by the Soviet. After the German attack on the Soviet Union, the retreating Soviets had no time to care for their prisoners locked up in prisons in the Ukraine, so they were simply killed. In some cities the whole prison was set on fire and the helpless prisoners burned to death. Later German armies discovered at Lvov, now Limberg and Brygidky prison, charred bodies with many showing signs of brutal torture.
The standards set by the Geneva Conventions existing at that time were, in most cases, were totally ignored by the Americans and French in relation to their treatment of German prisoners-of-war. The French deliberately starved many of their POWs in order to force them to join the French Foreign Legion. Thousands of Legionaires who fought in the Viet Nam conflict were Germans, handed over by the Americans to the French in 1945/46 to work as slave labourers in the rebuilding of France's war damaged cities. Conditions in the French camps were also bad like the American camps. It is estimated that at least 167,000 German soldiers died in French captivity between 1945 and 1948. According to the recent opened records from the Soviet archives, it came to light that the Red Army captured 2,389,560 German soldiers. Of these, 423,168 died in captivity. In October, 1951, the West German Government stated in the United Nations that 1.1 million soldiers had not returned home. This means these soldiers might have perished in Soviet internment or in French or American captivity. 10
Examples are plenty to show how IHL has been flouted by the Great Powers time and again during the World Wars. Since the Second World War, though, no great wars have engulfed the world yet some regional wars have taken place and to mention one is the Vietnam War. History once again witnessed the gruesome atrocity caused to the backward Asian country by a Super Power-The United States of America (USA/US). The major US bombing operations, Operation Pierce Arrow, Operation Flaming Dart, Operation Rolling Thunder and Operation Line Backer were aimed to break the morale of a nation but the use of the defoliation agent known as Agent Orange, designed to destroy the hiding places of the Viet Cong, had caused many health maladies and birth defects to people on both sides of the conflict. It is  difficult to say exactly what counts as a "Vietnam war casualty" as people are still being killed today by hidden cluster bomblets. Environmental effects from chemical agents due to the use of napalm, along with other crop destruction programmes have caused more lives to be shortened. After the war many Americans also stated that some the 2,300 American soldiers listed as "Missing in Action" had in fact been taken prisoner by the DRV and held indefinitely. Fictional images of tortured, emaciated prisoners of war evoked much anger among many Americans which even led to the electoral defeat of Jhonson administration and American face-off.11
The most recent US attack on Iraq is yet another instance one when the relevance of IHL has been put to question. One thing for sure is that whenever there is armed hostilities the war lords are sure to violate the exsting Laws of War. But that doesnot stop the endeavour of the international community to address to the needs of Laws of War. The conclusion of the First World War saw the European Powers struggling for peace and preservation of their security through the acceptance of obligations not to resort to war, by the prescription of open, just and honourable realtions between nations and collective security. Thus was born the League of Nations on January 10, 1920. The primary objective of the league was maintenance of international peace security on the basis of law and jusice. War or threat of war affecting any of the members of the League or not, would be declared as a matter of concern to the whole League, and the League shall take any action that may be deemed wise and effectual to safeguard the peace of nations… (Article-11).  However, the League did not out law use of ‘force’ on the part of individual states. Therefore, League of addressed minimally the laws to harmonize war. The First World War with a large number of POWs on both sides raised the need for the better protection of POWs also. Therefore, in 1929, the Geneva Convention on the Treatment of POWs was adopted which categorically banned reprisals against POWs. In 1929 there was also a review and development of the already existing 1906 Convention for the amelioration of the condition of the wounded in armies in the field. This war too experienced the use of poisonous gases, tehrefore in 1925, a Geneva Protocol was adopted prohibiting the use of asphyxiating, poisonous and other gases and bacteriological methods of warfare.12
The horrifying experience of the Second World War and the shock and awe that grappled the world after the bombardment of Hiroshima and Nagasaki created situations for further revision and devlopment of IHL.The 1907 Convention and the two Geneva Conventions of 1929 were substituted by new Conventions with much greater emphasis on the humanitarian agenda in times of armed hostilities. Thus, the 4 Geneva Coventions came into existence and the principles embodied in them have become so widely accepted by the Sttes that they have become part of customary International law.

The most astounding development after the Second World War was the establishment of the United Nations (UN). The UN Charter, is itself an embodiement of prohibition of use or threat of use of force. Further the General assembly, in 1946, in its Resolution 95(I) 

reaffirmed the principles put forward by the Charter of the  International Military Tribunal at Nuremberg on War Crimes as generally valid principles of International Law.13
Whether it is the First World War , the Second World War, the Vietnam War or the more recent Iraq War, the reality is that any outbreak of armed hostility is sure to be accompanied by genocide, torture, summary executions, interment, deportation, intimidation, deprivation of human rights, violation of dignity of women and other forms of heinous acts. Against the backdrop of the whole body of IHL, this Article has tried to examine the recent US action in Iraq. A politico-legal approach has been adopted to find out the justification and relevance of IHL during “Operation Iraqi Freedom”. The Article at the outset introduces in nutshell the humanitarian legal regimes which exist at present. The second section tries to find out the key to the question, that why is Iraq becoming the target of the US wrath time and again. The third section is purely a legal one and focusses on the legal aspects of US action in Iraq. In doing so an attempt has been made to look into the legal aspects of US action in the Gulf crisis of 1991 also. The fourth section puts forward certain propositions which can help to form the basis of making the IHL more impinging.
Section II

Introspection into Saddam Hussein’s ascend to power and consolidation thereof bears testimony of many horrifying and tyrannical acts. Born in 1937, in a village near Tirkit, he gradually worked his way up by gruesome acts of killings, murders, coups and military conquests. On 16 July, 1979, he took over as President from al-Bakr but did not deflect from the path of violence and terror. Coming to power, he sent forces to Iran in September 1980 resulting in the eight-year war costing about one million casualties. He even used chemical weapons on the Kurdish town of Halabja, which killed about 5,000 civilians. In 1990, he invaded Kuwait for it was flouting the OPEC quota of oil production along with UAE which depressed oil prices below the OPEC’s reference level of $18 a barrel. This put Iraq into hardship, which was desperately trying to cope up with the economic crisis as a result of the eight years long Iran-Iraq war. Every US dollar drop in the price of oil per barrel deprived Iraq of $1 billion annually. His invasion of Kuwait however, triggered off the Gulf crisis only to be met with a US-led coalition under the auspices of the UN.  The UN Security Council’s Resolution 660 condemned Iraq and urged a cease-fire and an unconditional withdrawal of its troops from Kuwait. Resolution 661 imposed mandatory sanctions and embargo on Iraq and occupied Kuwait. Resolution 678 under Chapter VII authorized “all necessary means” to implement the earlier resolutions in order “to restore international peace and security in the area.”14 This was followed by coalition’s air campaign code named Operation Desert Storm, which caused destruction of essential facilities, casualties, environmental degradation and economic disruption. But Saddam was a hard nut to crack. Amongst all oddities he continued his consolidation of power unabated. The regime rallying for support brutally killed those who failed to comply with the existing order. Many a flagrant violation of human rights standards mark the rule of the high-handed dictator and he leaves behind him a legacy of death and destruction.15 The regime collapsed after the assault by the US-led coalition on Baghdad, beginning from March 2003. But the leadership including Saddam fled and it was only after eight months of the crisis that Saddam was hunted down by the coalition forces on 14 December, 2003.16The deposed dictator when asked about his responsibility for Kuwait, weapons of mass destruction (WMD) or massacres meted out by his regime, expressed no repentance for the crimes committed against humanity. Referring to his invasion of Kuwait he insisted: “I believe that Kuwait is a part of Iraq.”17 Hussein even dismissed the charges about the mass graves where thousands of Iraqis were buried after their execution by his paramilitary forces. He said: “Ask these people’s families, they were thieves and traitors.”18 He equally dismissed the responsibility of killing several thousand Kurds by using chemical weapons in 1998, Anfal campaign and it is reported that he tried to justify all his crimes by saying that “he was just but firm ruler.”19 The capture of Hussein instilled in the minds of coalition forces that at last democracy can be established in Iraq.

However, the interesting point is that in 1991 and now in 2003, the US has played an active role in trying to bring about a regime change in Iraq and finally, succeeding in its recent efforts. The question which puzzles one’s mind is that whether it is the US bid to usher in democracy and liberate the Iraqis from the tyrannical rule of Saddam Hussein or is it oil---liquid gold which has lured US to target Iraq in 1991 and now in 2003 or simply a plot to murder senior George Bush, the father of the present President of the US, provide sufficient reasons for attacking Iraq.

Initially, the US had extended support to the Hussein regime in its war against Iran with the aim of punishing the Iranian regime for kidnapping and keeping hostage of US embassy personnel in Teheran. But the support quickly changed to one of adversarial with the Iraqi occupation of Kuwait in 1990. The reason behind such change was that the US could not risk the loss of Kuwait with its huge oil reserves to Iraq. Bush Sr. predicted that occupation of Kuwait would enable Saddam to double Iraq’s oil reserves and use it as leverage in controlling oil politics. Oil man-turned-politician Bush Sr. comprehended dire consequences of this and the possibility of Iraq raising its petroleum reserves from 11% to 20% by incorporating Kuwait, posed a challenge to Saudi Arabia’s 26% oil reserve and thereby titillating its role as the fixer of oil prices.20 Therefore, it took upon itself to liberate Kuwait from Iraqi occupation. Even without a backing of Security Council resolution the US and Britain declared “no fly” zones in the south and north of the country on the ground that Baghdad was persecuting minorities in the south and north of the country and they needed protection.


When George Bush Junior was sworn in as the President, his policy towards Iraq became one of hostility again. Following the terrorist attacks on the World Trade Centre and the Pentagon, on September 11, 2001, Bush’s war against terrorism was bent on punishing those regimes, which the US thought to possess a potential threat to its security. His rhetoric became one of: “if you are not with us, you are against us,”21 In the annual State of the Union address to the US Congress he used the term “axis of evil” to demarcate Iran, Iraq and North Korea as supporters of international terrorism. 

The astonishing fact is that, the US has adopted a double standard in dealing with these countries too. While Iraq has always been dealt with military action, North Korea has not been. Clinton administration had opened dialogue with North Korea by adopting a ‘carrot’ approach to its nuclear disarmament by giving large incentives for that. Bush administration has reversed the process and suspended all contacts until recently in February, 2003,six-party talks were held in Beijing over the North Korean nuclear weapons issue. But the talks failed to make any breakthrough and North Korea’s eleventh hour rejection of the language in a proposed agreement delayed the talks and prevented the parties from signing a joint declaration.22 Though the talks have failed, Bush administration avers from settling the issue by military action or seek a regime change. The reason being oil, geo-political and military-technological calculations. Two things have become clear regarding these two countries: “Iraq did not have usable nuclear weapons, North Korea does not have oil.”23 Therefore, Iraq, which has the second largest petroleum reserves in the world, has earned US wrath on the slightest pretext. The British petroleum Company’s (BP) estimates Saudi Arabia-25%, Iraq-11%, UAE-9%, Kuwait-9%, Venezuala-7%, Russia-5%, USA-3% and others–22% as possessing world’s petroleum reserves.24 The denationalization of Iraq’s oil industry is the major motivating factors for both the US and the UK. As Archie Duncan, Chairman of Conoco Philips puts it: “We know where the best reserves are in Iraq and we’ll have the opportunity of getting them some day.”25
The September 11, 2001 incident gave the hawkish Bush administration an excuse to whip rhetoric around the world against the “axis of evil” especially Iraq. The US alleged that Iraq possessed “weapons of mass destruction” which was being accumulated from Iraq’s income from the petroleum supplied outside the UN-supervised oil-for-food scheme26. This was justified by the US as calling for strong military action against Iraq to destroy them. Some in Bush administration officials have argued that because Iraq has not complied with the cease-fire terms of Resolution 687 (a subsequent relevant resolution), which required it to disarm and cooperate with weapons inspectors, among other things, member states still had sufficient legal authority to use force ("all necessary means") against Iraq.  It further said that by throwing out the UN inspectors in 1998, Iraq had given sufficient conditions to justify an attack without the need for any further reference to the UN Security Council.27     

Therefore, President Bush developed the doctrine of pre-emption, which authorizes “pre-emptive attacks on hostile states and terrorists who represent potential threat to the United States.”28He therefore, justified that an attack on Iraq was for the purpose of “anticipatory self-defence.”

“The gravest danger to freedom lies at the crossroads orf radicalism and technology. When the spread of chemical and biological and nuclear weapons, along with ballistic missile technology—when that occurs, even weak states and small groups could attain a catastrophic power to strike great nations. Our enemies have declared this very intention, and have been caught seeking these terrible weapons. They want the capability to blackmail us, or to harm us, or to harm our friends—and we will oppose them with all our power.”

President Bush
West Point, New York
June 1, 2002,(White House Document)

This was corroborated by a speech of Secretary of State Collin Powell that, “Multilateralism cannot become an excuse for inaction. We continue to reserve our sovereign right to take military action against Iraq-alone or in a coalition of willing.”29This has made pre-emption from an option to a cardinal principle of US foreign policy. Therefore, the US is bent on pre-empting threats that are not immediate but merely prospective, as in case of Iraq. Acting in this direction, US declared war on Iraq on 19 March 2003 and the doctrine of pre-emption was turned into a war of pre-emption.

What was not anticipated by the US was the change in attitude of America’s western allies except Britain. When it had tried to pass Resolution 1441, to declare war on Iraq, France and Germany along with many others turned down the Resolution initially. Resolution 1441 was however, passed on Nov. 8, 2002 by a vote of 15-0. It said that recognising the continued threat Iraq poses to international peace and security and recalling that Resolution 678 authorized member states to use all necessary means to implement relevant subsequent resolutions (Resolution 660,1990), and noting that Resolution 687 imposed conditions on Iraq-with which it has not complied-the council made clear that Iraq "has been and remains in material breach of its obligations under relevant resolutions." It is significant that the Council explicitly noted that it was acting under Chapter VII of the U.N. Charter. Resolution 1441 then mandated the creation of an enhanced inspection regime and laid out the process to be implemented if Iraq failed to comply and directed Hans Blix Chairman of UNMOVIC and El Baradei, Director General of IAEA to report any Iraqi noncompliance to the Security Council, which would immediately determine how to respond. The resolution made clear that Iraq would face "serious consequences" if it does not comply with the resolution's demands.30 US in its bid to woo allies had tried every means to drive a wedge among European Union (EU) members by branding France and Germany as “Old Europe” and the Mediterranean countries and the former Communist nations, newly admitted to EU as “New Europe”. But it had failed to get its action legitimized in the face of strong opposition from these countries. Russia and China too wanted a peaceful settlement of the Iraqi crisis and opposed to military action. These states have refused to extend their support for the US action on the assumption that US will eventually become the supreme power commanding the depleting oil reserves of the world.31 The Chinese-French-Russian axis on Iraq, which emerged after the Gulf Crisis of 1991, was guided by economic interest and also had their eyes set in for snatching lucrative oil contracts in Iraq too.32
Meanwhile, the US allegation against Iraq of possessing weapons of mass destruction was verified by the UNMOVIC33 and IAEA and reports33a had been placed in the UNSC in early 2003. Dr. Hans Blix, Executive Chairman, UNMOVIC and Dr. El Baradei, Chief of IAEA came out with the report that Iraq had been cooperative with the UN group of weapons inspectors and there was no evidence of a chemical weapons factory on the spot highlighted by Colin Powell during his “expose”. The site had been carefully checked and no mobile labs could be found. Dr Baradei even pointed out that Iraq’s industrial capacity was so low that it was not capable of producing any weapons at present. But the US has objected to the reports, for a planned report on Iraq’s disarmament meant suspension of sanctions, which was agreed to, by most of the UNSC members too much of the dislike of the US. The US contended that Iraq is already in “material breach” of its requirement to disarm and has embarked upon a military build-up in the Persian Gulf which would force the US to go on the path of taking military action if Iraq failed to provide information on nuclear, chemical, biological and long-range missile programmes within a deadline stipulated by the US. The deadline having expired thus started the Operation Iraqi Freedom with mega missile attacks and aerial bombardment. 

Acting along the lines of his war doctrine the US has gone against the UN, its western allies and the world public opinion. But the American compulsion was so great that it went out unilaterally to settle its scores with Iraq. The dwindling US economy compelled it to do so. American capitalism is facing one of the most critical world economic depressions since the Great Depression of the 1930s. The health of an economy depends on the rate of accumulation, which in turn is determined, by the rate of profit and what proportion of surplus value is reinvested in capital goods and products (including services) for mass consumption and what amount of it is spent for consumption of the capitalists. The latter constitutes a drain of economy and this portion has risen under the Bush administration especially. This is partly because of its spending on armaments to wage war round the globe, in Afghanistan, Iraq and elsewhere. A portion of the cost is paid out of what constitutes the ‘social wages’  (state expenditure on health care, education, and others) and partly out of surplus value. Therefore, the overall accumulation is being pulled down largely.34
The data compiled by the Federal Reserve Board show the rise of outstanding debts since 1964 and this has become one of the major causes of economic debacle. The amount has soared from $10 trillion to around $30 trillion by 2002 and it is growing at an annual rate of 10% and is three times its GDP. The current account (CAD) and fiscal deficit are dogging the US economy. CAD is sharply rising and amounts to 5% of GDP. It stands at $5 billion and requires$2 billion foreign infusions daily to finance the short fall.35 $7 million were wiped out of American stock market over the last two years. Corporate sectors are suffering from debt-ridden business balance sheets. US non-financial debt figures at 47% of its GDP.  American consumer is living on borrowed time and money. In just four decades, the household indebtedness has increased by 2,400 times. Personal borrowing rose from 26% of personal income to 40% by end 2002.Savings and investments the main propellants of capital accumulation have been hard hit due to fall in savings rate. The net national savings plunged to all time low 0f 1.6% of GDP in the third quarter of 2002. This deterioration of the US economy would be followed by further falls in the dollar. The tax increases and spending cuts in the states could manage a $ 100 billion from the economy to tide over the crisis for another year. What is of great alarm is that outflow of foreign capital from US financial markets, which is now in trickle but might rise at any time due to USA’s continuous wars in West Asia and elsewhere.36 Kenneth Rogoff, Economist, Harvard University says that the US current account deficit cannot get much larger unless it starts borrowing from Mars. Recent report reveals that the world’s most powerful economy has a CAD of $165 billion and a fiscal deficit of $58 billion with no signs of these deficits to shrink in the immediate future.37The dollar reported a record fall vis-à-vis the Euro in December,2004. Figures released, showed that U.S. durable goods orders have a strong overall reading in November, but much of the gain was in the volatile transportation industry and the data failed to give the dollar a boost. “Momentum is once again against the dollar and the fundamental concerns about the U.S. deficits remain," said Chris Gothard, currency strategist at Brown Brothers Harriman in London. The euro has risen more than 7 percent against the dollar so far in 2004 and the US needs a lower dollar to narrow its huge current account gap. The euro traded as high as $1.3546 according to Reuters data, up 0.2 percent on 23rd-24th December,2004. It also rose against the yen to 140.30 yen, close to recent 18-month highs above 140.50. The dollar traded at around 103.60 yen, unchanged from late U.S. trade and at the lower end of recent ranges. The latest round of U.S. data seemed to raise apprehensions that decline of dollar would continue well into next year(2005) 38.Paul Vocker, former Fed Chairman says that there is 75 percent chance that the world will see another dollar crisis in the next five years.39 This calls for hue and cry for currency realignment for all from Europe to Asia. The US, which has been pursuing a strong dollar policy, seems content to let the dollar decline but the question is about the meeting the deficits. Rogoff says “…India will probably manage to balance its government budget deficit before the US does.”40 To tide over huge fiscal deficit and economic debacle, the US is left with only a few options like control of world’s oil reserves, supremacy over the international financial institutions like the IMF and World Bank and establishment of the US dollar as world currency. Therefore, consolidating its control over the Iraqi oil is of great strategic significance. For this a regime change was needed to grab the oilfields, gradually consolidate control over the OPEC and beat back the challenge of euro against dollar, which is rapidly wilting against euro. Conquest of Iraq would end the US dependence on oil from the Gulf and Saudi Arabia and even the oil could now be exported via the eastern Mediterranean.41 To install a puppet regime in Iraq would allow it to control the world’s second largest oil reserves and prices of oil too and lessen its dependence on imported crude.

Thus, Bush administration had to justify the war against Iraq as one of pre-emption replacing the policy of containment and deterrence of the Cold war years against Soviet Union. US allegations that Iraq possessed WMD, was involved in international terrorism and had suspected links between with Al-Qaeda together with humanitarian atrocities provided justification for attacking it. Although, stockpiles of biological and chemical weapons have not been found, Bush tries to defend his decision to invade Iraq by arguing that there was every possibility that Saddam regime could produce WMDs. One country in this region, which might be said to possess WMDs and is occpupying other’s territory and stands in violation of UN’s resolutions is Israel, one of America’s closest ally in this region.42 However, the failure to find the WMDs and prove the alleged links between Al-Qeada and Iraq had induced the US to switch on justification from WMD before the war to humanitarian liberation of Iraqis from a murderous tyrant afterwards.43       

Section-III

Operation Iraqi Freedom is the harsh reality with which the world is faced today once again after the Operation Desert Storm in 1991. Whether the US attack on Iraq is due to the economic lull in the US since 11/9 which has prompted it to have some quick gains even at the cost of war or as only a small part of the imperial vision of the Super Power which has embarked on the Project for a New American Century (PNAC)44 to best suit US interests worldwide, the US assault on Iraq is a reality. Under such circumstances humanity is faced with the questions of justification of the American actions. This has also put the efficacy of International law and International Humanitarian Law under question.

The 1991 Gulf Crisis too experienced extensive violations of IHL by the Allied forces. Tony Blair had put forward the ‘moral’ case for war in 2003 on the assumption of fewer deaths and suffering of ordinary Iraqi people if war takes place and Saddam is deposed.45 However, the 1991 Gulf War had caused deaths both as direct result of war and also consequences of its aftermath. The estimate is difficult to obtain. One source puts the deaths at 56,000 soldiers (plus or minus 7,000) and 3,500 civilians killed directly by war. But casualty was higher due to indirect effects of bombing of infrastructure- bridges, roads, water, sewerage and electrical power systems, which were identified as ‘dual use targets’ and deliberately destroyed. More than 1,00,000 civilians died along with high infant mortality from epidemics like gastroenteritis, cholera, typhoid. The United Nations Security Council Report, 1999, observed that the most vulnerable groups have been the children especially under five years of age being exposed to unhygienic conditions in urban centers. Child death rate in 1998 was higher than they were before 1991Gulf War. Over all the Iraqi society suffering from sustained deprivation of the psycho-social cohesion experienced increase in juvenile delinquency, begging and prostitution, cultural and scientific impoverishment, disruption of family life, only a few to mention.46 Therefore the ‘morality’ of the 1991 Gulf War can well be questioned. 

IWCT- a post mortem of US War actions in Iraq in 1991:-

A Report on United States War Crimes Against Iraq to the Commission of Inquiry for the International War Crimes Tribunal by Ramsey Clark and others proves beyond doubt that the US committed such acts which tantamount to violations of IHL. The Commission of Inquiry, which was initiated by Ramsey Clark, was established to gather testimony and evidence on an international basis and to present the testimony in a series of public hearings. Evidence gathered at all these hearings was presented to an International Tribunal of Judges on February 1992 in New York on the one-year anniversary of the war. The Report was latter published in a book entitled War Crimes: A Report on United States War Crimes Against Iraq, Ramsey Clark and others report to the Commission of Inquiry for the International War Crimes Tribunal.
The Report said that USA bombed and destroyed civilian life, commercial and business districts, schools, hospitals, mosques, churches, shelters, residential areas historical sites, private vehicles and civilian government offices. It also bombed indiscriminately throughout Iraq and also intentionally attacked installations in Iraq containing dangerous substances and forces violating the provisions of Geneva Conventions. It bombed and destroyed Iraqi military personnel, used excessive force, killed soldiers seeking to surrender and in disorganized individual flight, often unarmed and far from any combat zones and randomly and wantonly killed Iraqi soldiers and destroyed materials after the cease fire. It was also found that the US used prohibited weapons capable of mass destruction and inflicting indiscriminate death and unnecessary suffering against both military and civilian targets. The most common were fuel air explosives capable of widespread incineration and death, napalm, cluster and anti-personnel fragmentation bombs, and "superbombs," 2.5 ton devices, intended for assassination of government leaders. In its 110,000 air sorties the coalition dropped on the Iraqi targets a total of 99,000-14,000 tons of explosives, which was equivalent to seven of the nuclear bombs, dropped on Hiroshima during World War II. But one of the heinous crimes perpetrated by coalition forces was aerial bombardment of retreating Iraqi forces from Kuwait for forty hours. Colin Smith, the Chief roving correspondent of the London Observer reported that “one of the most terrible harassments of a retreating army from the air in the history of warfare.” Ultimately with Iraq complying with cease-fire the 167 days prewar crisis and 42 days of warfare came to halt claiming deaths and destruction all over Iraq.47
But the most condemnable offence perpetrated by President Bush was that the US caused the United Nations to completely bypass Chapter VI provisions of its Charter for the Pacific Settlement of Disputes. This was done in order to obtain Security Council resolutions authorizing the use of all necessary means, in the absolute discretion of any nation, to fulfill UN resolutions directed against Iraq. The United Nations, the guardian of International Peace and Security became an instrument of war. This tantamount to the US committing crime against peace as enumerated in the Charter of Nuremberg Trial.  

The immense destruction brought to the environment as a result of pollution from the detonation of 88,000 tons of bombs, innumerable missiles, rockets, artillery and small arms with the combustion.  The worst oil spills in the Gulf affected the ecological balance and caused pollution of ocean water. Aircraft and helicopters dropping napalm and fuel-air explosives on oil wells, storage tanks and refineries caused oil fires throughout Iraq with some of the oil well fires in Kuwait also.

Thus we find that the members of the International War Crimes Tribunal, meeting in New York, considered the Initial Complaint of the Commission of Inquiry dated May 6, 1991and charged President George H. W. Bush, Vice President J. Danforth Quayle, Secretary of Defense Richard Cheney, Gen. Norman Schwarzkopf Commander of the Allied Forces in the Persian Gulf, and others named in the Complaint with nineteen separate crimes against peace, war crimes, and crimes against humanity in violation of the Charter of the United Nations, the 1949 Geneva Conventions, the First Protocol to it, and other international agreements and customary international law.48
While justifying that deaths are normal to be caused by war and there was a ‘moral case for war’in Iraq in 2003 Tony Blair stated, “If we remove Saddam by force, people will die and some will be innocent and we must live with the consequences of our actions, even the unintended ones.”49 However, the findings of the International War Crime Tribunals prove beyond doubt that Iraq has been devastated, impoverished and half a million innocent children have died when an attempt was made to remove Saddam was made in 1991. This recent action under the garb of “Operation Iraqi Freedom’ did not prove different from the earlier 1991operation. The recent actions of the US and its allies have raised the questions of violations of IHL also.

The Charter of the United Nations prohibits war and threat of use of force against the territorial integrity and political independence of any state (UN Charter, article 2, para 4). The only ground when a state can resort to force and which would not amount to breach of International Law is in the exercise of its right to self defence (article 51). Under Article 41 and 42 of chapter VII of the Charter the action of a state which comes to the aid of the state facing aggression (collective self-defence) and military actions taken by the UN to restore peace do not tantamount to violation of International Law. Therefore, when one State attacks the other not on the reasons mentioned above, it violates the UN Charter. The US action in Iraq falls under this category and stands in contravention to the principles enunciated in the UN Charter. Further the IHL embodied in the four Geneva Conventions and the two Additional Protocols have also been flouted in the course of “Operation Iraqi Freedom”. This equals to committing of crimes under International Law. These fall broadly under three categories. The first are called crimes against peace which according to Nuremberg Charter includes: (i) Planning, preparation, initiation or waging of a war of aggression or a war in violation of or assurances; (ii) Participation in a common plan or conspiracy for the accomplishment international treaties, agreements of any of the acts mentioned under. The second category being War Crimes which include violations of the laws or customs of war which include, but are not limited to, murder, ill-treatment or deportation to slave-labour or for any other purpose of civilian population of or in occupied territory, murder or ill-treatment of prisoners of war, of persons on the seas, killing of hostages, plunder of public or private property, wanton destruction of cities, towns, or villages, or devastation not justified by military necessity.  The third category is what we can call crimes against humanity. Murder, extermination, enslavement, deportation and other inhuman acts done against any civilian population, or persecutions on political, racial or religious grounds, when such acts are done or such persecutions are carried on in execution of or in connection with any crime against peace or any war crime.50 

The United Nations Charter is the highest expression of this prohibition on aggressive war and sets down very rigorous rules for avoiding the use of force - rules which were flagrantly violated by the United States and a Security Council it controlled in 1991. Article 2(3) of the UN Charter requires that international disputes be settled by peaceful means so that international peace, security and justice are not endangered. Article2(5) requires that force shall not be used in any manner that is inconsistent with the purposes of the UN. Article 33 requires that parties to a dispute shall first of all seek a solution by negotiation, inquiry, mediation, conciliation, arbitration judicial settlement, resort to regional agencies, or other peaceful means. Not until all such means are exhausted can force be used. Only then can the UN authorize war. So the war that the US has engaged in is not rightful. It had no right to initiate war until all means of negotiation were at an end. The permanent members of the Security Council, France, Russia and China were against the use of force and agreed to provide some more time to Iraq. The reports submitted by UNMOVIC Executive Chairman Dr. Hans Blix51and IAEA Chairman Dr. El Baradei52 also suggest that Iraq had been cooperative and there were no evidence to prove that Iraq possessed weapons of mass destruction as discussed above. The U.S. however, never wanted to negotiate. The U.S. and its allies wanted to see the crisis settled by force unilaterally. It is the U.S. that chose war and not peace and thereby the U.S has committed a crime against peace. It had done the same in 1991and now in 2003. The only difference is that in 1991 it was able to rally the UNSC and carry out the action.

The violation of laws as embodied in various treaties, including most importantly the Hague Convention of 1907, the Geneva Conventions of 1949, and Protocol I Additional to the Geneva Conventions tantamount to crimes against humanity. The implementation of IHL has been put to question from the very first day of the surgical operations. The choice of weapons—missiles and bombs with payloads of as high as 2000lb by US to carry out surgical operations aiming to remove Saddam Hussein and failing that, bout after bout of missile attacks coupled with launching of ground offensive to capture the key cities of Iraq—Baghdad, Basra, Nasiriyah have raised criticisms from the international community.

Article 35(Basic Rule) of the Additional Protocol to The GCs sets limits to the choice of methods or means of warfare by prohibiting the use of weapons, projectiles and material and methods of warfare of a nature to cause superfluous injury or unnecessary suffering or might cause widespread, long-term and severe damage to the natural environment. This basic rule brings into fore an auxiliary rule of proportionality. According to this principle the use of force and the resulting destruction must not be disproportionate to the objective and to the military advantage sought. One must not shoot sparrows with cannonballs. 

During the initial days of operation Iraqi Freedom when the Allied forces have made very little gain through ‘precision bombing’ and wanted some quick results desperately they planned to target innocent civilians and civilian objects to break the morale of the Iraqi people and add on to their hardships. Indiscriminate attack on the civilian population is in complete violation of the GC. Missiles were reported to have struck in the civilian area killing and injuring people. The missiles hit populated area in and around Baghdad and other cities crashing into private apartments.  Hundreds of Iraqis were reported killed during the initial days of the attack only. During the first weeks of the war, the Iraqi government made its own attempt to keep track of civilian deaths, but that effort fell apart as U.S. troops neared Baghdad and the government began to topple. Lt. Col. Jim Cassella, a Pentagon spokesman, said that the U.S. military did not count civilian casualties. "Our efforts focus on destroying the enemy's capabilities, so we never target civilians and have no reason to try to count such unintended deaths.”53 Though the US has rejected the claims of civilian casualties it is a fact, the responsibility of which cannot be ignored by the Allied forces. Actual figures of Iraqi deaths are uncertain, though at least several thousand military deaths have been reported. Iraqi civilian dead is estimated between 8,875 and 10,725. Estimates place civilian wounded at over 20,000.54The aid supply had also not been able to reach the wounded and ailing for free passage had been denied to the international aid agencies due to heavy fighting in Baghdad, Nasiriyah and Basra.  Therefore, Article 51 of the Additional Protocol I to the GC of 12 August 1949 which provides for the protection of civilian population against dangers arising out of military operations and Articles 51(4) and 51(5) prohibiting indiscriminate attacks on the civilian population stands violated.

Article 56 of the Additional Protocol I prohibits attacks on works installations containing dangerous forces particularly dams dykes and nuclear power stations. This has been violated during the Gulf War of 1991 and is to be seen whether this time the US behaves rational. The allied forces have claimed to have been uncovered a factory which might have been used to produce biological and chemical weapons.55 The allegations had to be proved and if proven affirmative then instead of blowing it off a much more rational approach was needed.

The ground offensive, which supplemented the missile, attacks and aerial bombardment for the capture of the important cities and strategic locations in Iraq has been started by the allied forces. This has been met with little of Iraqi resistance in some places and in some there has been strong opposition in the form of guerilla warfare. Both ways there have been casualties on both the sides though none have revealed the actual numbers. But the most important thing, which needs to be discussed, is the condition of the prisoners of war (POWS) on both sides. Iraqi official estimates say that there were several American POWS in their custody and American estimates show that about 3000 Iraqi POWS are in their custody. The treatment of the POWS is very vital if the spirit of the GCs have to be upheld. Article 13 and Article 14 of the Third Geneva Convention on the treatment of POWS expounds humane treatment of the prisoners and protection against acts of violence or intimidation and against insults and public curiosity. Under all circumstances POWS are entitled to respect for their persons and honour. The 1991 Gulf crisis saw violation of dignity of American POWs in Iraqi captivity. The testimonies of Major Rhonda L. Cornum, US Air Force Colonel, David W. Eberly and Colonel Jeff , S.A.S Patrol Commander Andy, Commnader, Tice, Commander Mc nab and Lt. John Peters of Royal Air Force bear the proof of the immense torture meted out to them during their captivity.56 During the 2003 Gulf Crisis President Bush had warned Iraq against any ill treatment of American POWS, which would be met with consequences as severe as punishing them for war crimes. The sharp reaction from President Bush came when injured and interned American POWS were shown on Iraq and Qatar T.V. Even pictures of dead bodies of US soldiers were shown which attracted much of American criticism and the US urged the Iraqis to observe the principles of GCs. But on its side the US has failed to honour the Iraqi POWS though it claims to have meted out favourable treatment to them. US and British channels covered pictures of Iraqi POWs being made to sit with their hands tied and even being made to march in rows. The world, however, was stunned and humanity shaken when photos and reports were released in the Washington Post, New Yorker and CBS Television channel in May 2004 about the torture and inhumane treatment meted out to the Iraqi POWS.57 The infamous Abu Gharib jail near Baghdad became a hotspot of worldwide criticism of human rights violation by the US and British soldiers on Iraqi POWs. The photos released show that the tortures have exceeded every limit of human decency when naked soldiers have been made to form a pyramid with US soldiers posing for photographs with ‘victory sign’. Reports of sexual harassment and torture of POWs have also come to the fore. Abu Gharib had been the living symbol of atrocious treatment of Iraqi Prisoners during Saddam’s regime and today it symbolizes crime against humanity. An US soldier even commented that directions came from the higher authorities to torture the POWs and to “Make it hell, so they would talk.”58 These actions openly violate the principles as embarked in the Third GC on Treatment of POWS. Both Iraq and the US need to show respect to the person and dignity of the POWS. However, the capture of Saddam Hussein has again brought the question of IHL in to fore. Saddam who leaves behind him a legacy of death and destruction, wars, violence and killings now fell prey to the US-led coalition forces on the night of 14 December 2003. President Bush remarked that his capture would put and end to “a dark painful era” in Iraq. “Saddam will face the justice he denied to millions”.59But the point to be noted is that how would Saddam be treated. The Amnesty International said that he be given Prisoner of War status and International Red Cross should be allowed visits to him. But the US authorities have not decided whether he would be handed over to the Iraqis for trial or he would stand trial before a war crimes Tribunal. Iraq’s interim Government also formed a special tribunal to try top members of Saddam’s government for genocide, war crimes and crimes against humanity or he might be tried in absentia. However, on 30th June, 2004, Saddam and 11 of his lieutenants were handed over to the country’s interim government, which would bring them to trial. With the capture of Saddam hopes were high that conditions in Iraq will be stabilised soon and that “The capture of this man was crucial to the rise of a free Iraq.”60 

A Conclusion from deep of the Heart and Mind: -

America might have felt the compulsions to attack Iraq to pre-empt a possible threat to the US security and thus justified the attack on Iraq as an “anticipatory self-defence” and also “liberation of Iraqis from a murderous tyrant”61. The Iraq Survey Group comprising 1,200 military and intelligence specialists and support staff, spent nearly two years in their search for WMD without much positive results. Thus January 2005 saw the quiet end to Iraq WMD search. The astonishing fact is that President Bush justified that the war, which cost the lives of 1,300 American military personnel and billions of dollars, was “absolutely” worth it even though no WMD have been found.61a But the US-led coalition’s action in Iraq to depose Saddam Hussein and usher in democracy has also cost the lives of many innocent Iraqis both in 1991 and in 2003. Saddam’s capture had lit hopes for an end of violence in Iraq but since his capture the country is grappling with internecine quarrels, rebellions, pillage, depleting law and order situation, loss of life and property, crimes and a helpless US backed Governing Council failing to meet the exigency. US-led coalition forces are facing tough resistance from Shiaites and Sunni militants especially in Baghdad and Fallujah. Members of coalition forces and foreign national belonging to the coalition countries are being targeted and also being held as hostages by the insurgents to pressurize the occupying powers to withdraw. The dream of a free democratic Iraq without Saddam is far away. The need of the hour is to address the sufferings of the common people of Iraq. While the US transferred sovereignty to the Iraqis by 30 June 2004 it was being speculated that the country might be caught again in another civil war among rival factions and miseries of the Iraqis will know no bounds. This has actually happened and American action in Iraq has not stopped. Everyday one confronts with news of American atrocities not only on the Iraqi militants but also on the POWS and innocent civilians. It is to be seen whether the general elections to be held in the month of January 2005 would bring peace to the country torn into pieces.

“Operation Iraqi freedom”, thus is a pointer to the fact that a unilateral action of States to go to war bypassing the UN is a sure threat to international peace and security. Therefore, to pre-empt such actions a much stronger and authoritative UN is needed to stop war and not to wage war.62 With President Bush keeping his options open on Iran, which might as well let us witness yet another US military action calls for a stronger UN. Iraq war has made it inevitable that respect of human rights, humanitarian laws as embodied in several legal conventions should be emphasised. The UN Secretary General should play a more defining role and the UN should be involved in the post-war reconstruction of Iraq. If the international community reaffirms their faith on the UN it might be possible to materialize the objectives and purposes of the UN and save the succeeding generations from the scourge of war. The world public opinion has for the first time challenged the US action in Iraq.63This public opinion, which can challenge the US, can also disseminate and sensitize the States to abide by International law. It had stood beside the UN and has questioned the US domination over the UN and had urged for an assertive UN action. Therefore, this is the time that the UN should redeem its lost glory and reassert itself as the guardian of world peace. International Law should not become the vanishing point of jurisprudence. 
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